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Class Actions

• GCs: Class action legal spend is rising, and GCs 
forecast continued rise in 2017:
– $2.10 billion in 2015
– $2.17 billion in 2016
– $2.22 billion in 2017

• “Areas in which corporate counsel are especially 
sensitive to class action risks include the potential 
expansion of ‘no injury’ class actions.”

Source: BTI Consulting Group; Law360



Class Actions

• DuRocher v. Riddell, Inc., 1:13-cv-01570 (S.D. Ind.)
– Round I:

• Two former players
• Nationwide class since 2000
• All former college football players
• Personal injury, product liability claims
• Medical monitoring and design defect
• Motion to dismiss granted in part
• Motion to strike granted



Class Actions

• DuRocher v. Riddell, Inc. (cont.):
– Round II:

• Eight former players
• Same nationwide class since 2000
• Personal injury, product liability claims
• Medical monitoring for 16 states
• Nationwide “core liability issues class”
• Motion to dismiss granted
• Third amended complaint stricken
• Voluntary dismissal, October 2016



Class Actions

• In re Riddell Concussion Reduction Litig., No. 13-
7585 (D.N.J.) 
– Helmets “promoted as containing concussion reduction 

technology”
– Consumer protection act-based claims
– Briefing complete March 2017
– Hearing April 11, 2017
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Alleged Product Defect as Class Action

• Lassen v. Nissan N. Am., Inc., 2016 U.S. 
Dist. LEXIS 139512 (C.D. Cal. Sept. 30, 
2016):
– Involved key fobs and lack of auto-shutoff 

function
– The plaintiffs’ vehicles did not malfunction—

performed as advertised and expected
• Court rejected attempt to merge product 

defect with consumer protection claims



Alleged Product Defect as Class Action

• Lassen v. Nissan N. Am., Inc. (cont.):
– “Plaintiffs failed to acknowledge the novelty of their 

theory—that it is appropriate to rely on products liability 
standards for a design defect to prove that a properly-
functioning product is defective for purposes of establishing a 
duty to disclose under consumer fraud law.”

– “Products liability law’s retrospective open-ended tests for 
‘design defect’ do not map to consumer fraud claims, 
where a defendant’s prior knowledge of the defect is an 
element.” 



Alleged Product Defect as Class Action

• Lassen v. Nissan N. Am., Inc. (cont.):
– “Primary purpose of consumer fraud law is to prevent 

businesses from deceiving consumers, not to protect 
consumers from dangerous products.”

– “[T]o shield themselves from potential liability, sellers would 
have to disclose that the product lacked all other safer 
alternative design features. This goes far beyond the 
primary purpose of consumer fraud law….” 

– “[Plaintiffs’ claims] would obliterate the distinction between 
consumer fraud claims and failure-to-warn products liability 
claims ….”
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Test for Product Defect

• Parks v. Ariens, 829 F.3d 655 (8th Cir. 2016):
– Riding lawn tractor
– Sold without optional ROPS
– Seller usually mentioned ROPS
– No evidence of the actual form
– “Optional equipment” doctrine
– Different approaches evaluated
– Iowa would follow NY



Test for Product Defect

• Optional equipment doctrine—No defect where:
• 1) buyer is knowledgeable and aware feature is available;
• 2) there are circumstances in which the product is not 

unreasonably dangerous without the optional safety equipment; 
and

• 3) buyer is in a position, given range of uses of the product, to 
balance the benefits and risks of not having the safety device in 
the specific circumstances of the buyer’s use of the product.

– “Ariens fulfilled any duty it had . . . when it provided the ROPS
as an optional feature . . . and ensured that he had the 
information necessary to make an informed choice.”
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Liability for Non-Manufacturer

• Williams v. Pac. Cycle, Inc., No. 15-15179, 2016 WL 
5899172 (11th Cir. Oct. 11, 2016) (unpub.):
– Labeling, importing manufacturer under Ga. SL statute
– “Ostensible manufacturer” theory (a/k/a, “apparent 

manufacturer” doctrine:
• Restatement (Second) Torts, § 400

– Other courts have recognized and applied
– Negligent testing:

• CPSC allows reliance on foreign manufacturer
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Warnings and Recalls

• Recalls continue to be on the 
rise across all industries.

• They continue to be a significant 
issue with consumer products.

Source: Stericyle



Warnings and Recalls

• Recall theories:
– Duty to recall:

• R.3d of Torts: Prods. Liab. § 11 
– 1) mandatory recall; or 
– 2) voluntary recall

– Common law duty to recall – California, mainly:
• Roberts v. Electrolux Home Prods., Inc., No. CV 12-1644 CAS 

VBKX, 2013 WL 7753579 (C.D. Cal. Mar. 4, 2013); CACI No. 
1223



Warnings and Recalls

• Recall theories (cont.):
– Negligent recall:

• Failure to notify
• Insufficient parts or replacements:

– Wells v. Samsung Elecs. Am., Inc., No. 5:17-cv-00046 (W.D. Okla.)
• Delay in issuing
• Inadequate delivery of recall notice:

– Lowe v. Gen. Motors Corp., 624 F.2d 1373, 1377–78 (5th Cir. 1980) 
(requiring “exercise reasonable care in notification” of a recall)



Warnings and Recalls

• Recall theories (cont.):
– Investor suits over recall 

missteps: 
• Ross v. FCA NV, No. 1:17-

cv-00418 (S.D.N.Y.)



Warnings and Recalls

• NHTSA NRPM “Update Means of 
Providing Recall Notification” -
Docket No. NHTSA-2016-0001, 81 
Fed. Reg. 60332 (Sept. 1, 2016):

– ”NHTSA proposes to amend the means 
of recall notification to owners and 
purchasers required under the Safety 
Act to be electronic manner, in addition 
to first class mail, . . . .”



Warnings and Recalls

• What about warnings?
– People don’t read printed owner’s 

manuals
– Consumer expectations on “efforts to 

convey” the warning



Warnings and Recalls

• Is expert testimony required?:
– Donat v. Trek Bicycle Corp., No. 13-5052, 2016 WL 

297436 (D.S.D. Jan. 22, 2016):
• Personal injury claim
• Alleged defect in front forks
• Defects in design & warnings



Warnings and Recalls

• Is expert testimony required?:
– Donat v. Trek Bicycle Corp. (cont.): 

• For “inadequate warning as well as failure to warn, under 
South Dakota law expert testimony is required on both the 
negligence and strict liability claims. The reason the Court 
requires in this case that there be expert testimony on the 
failure to warn and inadequate warning claims and not on 
some other claims is that it is not patently obvious that the 
injuries would not have happened in the absence of a 
warning or an inadequate warning. Accordingly, expert 
testimony is necessary on the warning claims.”  
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